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1. EUROPEAN REGULATORY FRAMEWORK: 1. EUROPEAN REGULATORY FRAMEWORK: 
GENERAL OVERVIEW (I)GENERAL OVERVIEW (I)

Findings ECFindings EC: : loss of marketloss of market share despite environmental, safety, share despite environmental, safety, 
technical, financial and other advantages (technical, financial and other advantages (compared to other compared to other 
modes, esp. Road Sectormodes, esp. Road Sector))

Analysis ECAnalysis EC::

Presence of Presence of «« historicalhistorical », «», « traditionaltraditional », «», « nationalnational » railway » railway 
companiescompanies (the “(the “incumbentsincumbents”)”)::
–– these railway companies have a (legal or factual) «these railway companies have a (legal or factual) « monopolymonopoly »»: no competition : no competition ––

barriers to entry barriers to entry –– no innovation no innovation –– no efficiencies no efficiencies 
–– these railway companies are «these railway companies are « integratedintegrated » companies» companies: they are both «: they are both « railway railway 

undertakingundertaking » (RU) and «» (RU) and « infrastructure managerinfrastructure manager » (IM), sometimes even » (IM), sometimes even 
«« regulatorregulator » (safety), which means (real) possibility of distortions» (safety), which means (real) possibility of distortions

Regulatory framework is Regulatory framework is «« nationalnational » or «» or « interinter--nationalnational »» («(« bibi--
laterallateral » or «» or « multimulti--laterallateral » as opposed to «» as opposed to « suprasupra--nationalnational »)»): : 
national markets are protected national markets are protected –– no internal marketno internal market

State interventionState intervention: very high level of state intervention is : very high level of state intervention is 
«« counterproductivecounterproductive » » -- no incentives to “change” (no incentives to “change” (e.g. losses are e.g. losses are 
subsidisedsubsidised) ) 
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1. EUROPEAN REGULATORY FRAMEWORK: 1. EUROPEAN REGULATORY FRAMEWORK: 
GENERAL OVERVIEW (II)GENERAL OVERVIEW (II)

Solution ECSolution EC: need for : need for «« approach on 4 different levelsapproach on 4 different levels »»::

–– level 1 = level 1 = liberalisation of the Railway Sectorliberalisation of the Railway Sector : obligatory opening : obligatory opening 
markets (new rules for the markets (new rules for the realisationrealisation of an internal market for railway of an internal market for railway 
services)services)

–– level 2 = level 2 = fostering competition in the Railway Sectorfostering competition in the Railway Sector : elimination of : elimination of 
distortions caused by companies (advantages as a result from “distortions caused by companies (advantages as a result from “market market 
powerpower”)”)

–– level 3 = level 3 = reduction of state aid to the Railway Sectorreduction of state aid to the Railway Sector : elimination of : elimination of 
distortions caused by authorities (financial advantages)distortions caused by authorities (financial advantages)

–– level 4 = level 4 = harmonisation of the Railway Sectorharmonisation of the Railway Sector : elimination of distortions : elimination of distortions 
caused by authorities (regulatory advantages) caused by authorities (regulatory advantages) 

interoperability: «interoperability: « common interfaces / technical standardscommon interfaces / technical standards »»
safety: «safety: « common safety standardscommon safety standards » (regulation » (regulation –– certification certification ––
investigation)investigation)
law / contracts: «law / contracts: « common legal / contractual standardscommon legal / contractual standards »»

Instruments ECInstruments EC: basically the so: basically the so--called “called “Railway packagesRailway packages””



24/04/200824/04/2008 International Passengers TransportInternational Passengers Transport 44

1. EUROPEAN REGULATORY FRAMEWORK: 1. EUROPEAN REGULATORY FRAMEWORK: 
GENERAL OVERVIEW (III)GENERAL OVERVIEW (III)

LiberalisationLiberalisation process (1 January 1993 process (1 January 1993 -- 1 January 2010)1 January 2010)::

(= previsions / between brackets: n° of Railway Pac kage)(= previsions / between brackets: n° of Railway Pac kage)

RU (1 January 2007: RU (1 January 2007: FULL FULL 
LIBERALISATIONLIBERALISATION ) (2)) (2)

IGRU (1 January 1993: IGRU (1 January 1993: partial liberalisation with a distinction partial liberalisation with a distinction 
between access and transitbetween access and transit )) (0)(0)

RU (15 March 2003: RU (15 March 2003: liberalisation liberalisation limitedlimited to TEFN to TEFN onlyonly ) (1)) (1)

RU (15 March 2008 > 1 January 2006: RU (15 March 2008 > 1 January 2006: FULL LIBERALISATIONFULL LIBERALISATION ) (1 ) (1 
+ 2)+ 2)

FreightFreight
transport transport 
servicesservices

* RU (1January 2010): * RU (1January 2010): onlyonly thethe
beginningbeginning ofof liberalisationliberalisation (cabotage)(cabotage)
(3)(3)

‘ OTHER ’ method of liberalisation with ‘ OTHER ’ method of liberalisation with 
Regulation 1370/2007 (tender system)Regulation 1370/2007 (tender system)

IGRU (1 January 1993: IGRU (1 January 1993: partial liberalisation with a distinction partial liberalisation with a distinction 
between access and transitbetween access and transit ) (0)) (0)

* RU (1 January 2010: * RU (1 January 2010: FULLFULL LIBERALISATION, LIBERALISATION, subjectsubject to to 
conditions conditions andand exceptionsexceptions (3)(3)

‘ OTHER ’ ‘ OTHER ’ methodmethod ofof liberalisationliberalisation withwith RegulationRegulation 1370/2007 1370/2007 
(tender (tender systemsystem ))

Passengers Passengers 
transport transport 
servicesservices

Not applicableNot applicableRU (1 January 1993: RU (1 January 1993: FULL LIBERALISATIONFULL LIBERALISATION ) (0)) (0)

((OBSOBS: 1 July 1993, if not limited to RUs, with Directive 92/106/EEC: 1 July 1993, if not limited to RUs, with Directive 92/106/EEC)   )   
CombinedCombined

GoodsGoods
transport transport 
servicesservices

NationalNationalInternationalInternational
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1. EUROPEAN REGULATORY FRAMEWORK: 1. EUROPEAN REGULATORY FRAMEWORK: 
GENERAL OVERVIEW (IV)GENERAL OVERVIEW (IV)

Full Full liberalisationliberalisation on 1 January 2010 (after on 1 January 2010 (after ThridThrid Railway package)Railway package): : 

RUsRUs have access forhave access for::

–– ((international) combined goods transport servicesinternational) combined goods transport services to the entire networkto the entire network

–– international freight transport servicesinternational freight transport services to the entire rail networkto the entire rail network

–– national freight transport servicesnational freight transport services to the entire rail networkto the entire rail network

–– international passengers transport servicesinternational passengers transport services to the entire network, subject to to the entire network, subject to 
conditions and exceptionsconditions and exceptions

–– national passengers transport services in the cours e of an international passengers transport services in the cours e of an inter national national 
passenger servicepassenger service to the entire network, subject to conditions and exceptions to the entire network, subject to conditions and exceptions 
((cabotagecabotage))
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2. EUROPEAN REGULATORY FRAMEWORK: 2. EUROPEAN REGULATORY FRAMEWORK: 
DIRECTIVE 2007/58/EC (I)DIRECTIVE 2007/58/EC (I)

Directive Directive 2007/58/EC2007/58/EC ofof 23 23 OctoberOctober 2007 2007 amendsamends Directive 91/440/EEC Directive 91/440/EEC 
((RailwayRailway package «package « zerozero ») ») andand Directive 2001/14/EC (Directive 2001/14/EC ( FirstFirst RailwayRailway
package)package) ::

–– Directive 91/440/EEC, as Directive 91/440/EEC, as alreadyalready amendedamended i.a.i.a. by Directive 2001/12/EC by Directive 2001/12/EC andand
Directive 2004/51/ECDirective 2004/51/EC :: generalgeneral frameworkframework ((inclincl. . openingopening ofof marketsmarkets))

–– Directive 2001/14/EC, as Directive 2001/14/EC, as alreadyalready amendedamended i.a.i.a. by 2004/49/ECby 2004/49/EC :: particularparticular
frameworkframework ((inclincl. conditions . conditions andand proceduresprocedures concerningconcerning allocation allocation ofof railwayrailway
infrastructure infrastructure andand levyinglevying ofof charges for charges for thethe use use ofof railwayrailway infrastructure)infrastructure)

AimAim ofof thethe DirectiveDirective : : furtherfurther openingopening ofof railwayrailway services services marketsmarkets
(extension (extension accessaccess rightsrights ), ), withoutwithout compromisingcompromising (national) public service (national) public service 
obligations = obligations = amendmentsamendments to to generalgeneral andand particularparticular frameworkframework

ScopeScope : : remainsremains largelylargely unchangedunchanged , but international , but international passengerpassenger services services 
onlyonly transitingtransiting CommunityCommunity maymay bebe excludedexcluded

Basic Basic schemescheme :: RUsRUs to to whichwhich accessaccess rightsrights are are grantedgranted, are , are entitledentitled to to operateoperate servicesservices on on 
thethe railwayrailway infrastructure if:infrastructure if:
–– ((theythey have have obtainedobtained a a licence)licence)
–– theythey have have obtainedobtained infrastructure infrastructure capacitycapacity
–– theythey paypay thethe levieslevies for for thethe useuse ofof saidsaid infrastructure infrastructure capacitycapacity
–– ((theythey respect applicable respect applicable safetysafety andand otherother rulesrules ) ) 
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2. EUROPEAN REGULATORY FRAMEWORK: 2. EUROPEAN REGULATORY FRAMEWORK: 
DIRECTIVE 2007/58/EC (II)DIRECTIVE 2007/58/EC (II)

New definitionsNew definitions::

–– ““international passenger serviceinternational passenger service” = “” = “a passenger service where the a passenger service where the 
train crosses at least one border of a MS and where the principatrain crosses at least one border of a MS and where the principal l 
purpose of the service is to carry passengers between stations lpurpose of the service is to carry passengers between stations located ocated 
in different MS; the train may be joined and/or split, and the din different MS; the train may be joined and/or split, and the different ifferent 
sections may have different origins and destinations, provided tsections may have different origins and destinations, provided that all hat all 
carriages cross at least one bordercarriages cross at least one border””

as opposed to “as opposed to “international freight serviceinternational freight service””
condition which is not required for “condition which is not required for “international freight serviceinternational freight service”: ”: principal principal 
purpose of the servicepurpose of the service
whether said condition is satisfied shall be determined by whether said condition is satisfied shall be determined by regulatory bodyregulatory body

–– ““transittransit” = “” = “the crossing of the Community territory which is carried out the crossing of the Community territory which is carried out 
without loading or unloading of goods, and/or without picking upwithout loading or unloading of goods, and/or without picking up of of 
passengers nor setting them down in the Community territorypassengers nor setting them down in the Community territory””

as opposed to “as opposed to “accessaccess” (not defined)” (not defined)
““transittransit” ” of Communityof Community not of MSnot of MS
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2. EUROPEAN REGULATORY FRAMEWORK: 2. EUROPEAN REGULATORY FRAMEWORK: 
DIRECTIVE 2007/58/EC (III)DIRECTIVE 2007/58/EC (III)

Basic rightsBasic rights::

–– RUsRUs have a have a right of accessright of access to the to the entire infrastructureentire infrastructure of of all MSall MS for for 
the the international passengers servicesinternational passengers services as from as from 1 January 20101 January 2010

ideaidea: introduce full : introduce full liberalisationliberalisation as a principleas a principle (though subject to conditions (though subject to conditions 
and exceptions)and exceptions)
no more necessity to no more necessity to constitute IGRUconstitute IGRU for “for “international passengers servicesinternational passengers services” ” 
((IGRUsIGRUs still possible though definition of IGRU and all other referencstill possible though definition of IGRU and all other references to es to 
IGRUsIGRUs are withdrawn)are withdrawn)
no limitation of infrastructure this time (as opposed to “no limitation of infrastructure this time (as opposed to “international freight international freight 
serviceservice”: access limited to TEFN during transitional period)”: access limited to TEFN during transitional period)

–– RUsRUs have the have the right to “right to “ pick up passengerspick up passengers”” at any station located on at any station located on 
the international route the international route and “and “ set them downset them down”” at another, including at another, including 
stations located in the same MS, as from 1 January 2010stations located in the same MS, as from 1 January 2010

ideaidea: make international passengers services viable : make international passengers services viable 
““pick up passengers and set them downpick up passengers and set them down” (compared to “” (compared to “accessaccess”)”)
““including stations located in the same MSincluding stations located in the same MS” (link with national passenger ” (link with national passenger 
service: service: cabotagecabotage ))
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2. EUROPEAN REGULATORY FRAMEWORK: 2. EUROPEAN REGULATORY FRAMEWORK: 
DIRECTIVE 2007/58/EC (IV)DIRECTIVE 2007/58/EC (IV)

Limitations to said basic rightsLimitations to said basic rights::

1.1. MS may grant the right of access only by 1 January 2012, MS may grant the right of access only by 1 January 2012, if the share of if the share of 
international carriage of passengers by train const itutes more tinternational carriage of passengers by train const itutes more t han han 
half of the passenger turnover of half of the passenger turnover of RUsRUs in that MSin that MS

ideaidea: mitigate effects of : mitigate effects of liberalisationliberalisation process on MS that depend mostly on process on MS that depend mostly on 
international passengers servicesinternational passengers services
not applicable to Belgiumnot applicable to Belgium

2.2. MS may limit the right of access MS may limit the right of access on serviceson services between a place of between a place of 
departure and a destination which are covered by on e or more departure and a destination which are covered by on e or more 
public service contract conforming to the Community  legislation public service contract conforming to the Community  legislation in in 
forceforce

ideaidea: reduce potentially negative impact international passenger ser: reduce potentially negative impact international passenger services vices 
could have on the could have on the organisationorganisation of of public service obligationspublic service obligations (PSO) imposed (PSO) imposed 
on on RUsRUs
only only PSOsPSOs covered by covered by public service contractpublic service contract (PSC) (as opposed to (PSC) (as opposed to 
regulatory, applicable to all operators)regulatory, applicable to all operators)
PSC “PSC “conforming to Community legislationconforming to Community legislation” (Regulation 1370/2007/EC, but ” (Regulation 1370/2007/EC, but 
also also AltmarkAltmark--jurisprudence for what is not covered by the Regulation)jurisprudence for what is not covered by the Regulation)
impact on PSC will be assessed by impact on PSC will be assessed by regulatory bodyregulatory body
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2. EUROPEAN REGULATORY FRAMEWORK: 2. EUROPEAN REGULATORY FRAMEWORK: 
DIRECTIVE 2007/58/EC (V)DIRECTIVE 2007/58/EC (V)

Limitations to said basic rights (Limitations to said basic rights (ctdctd.).)::

3.   Before 1 January 2010 MS may limit the right of access to 3.   Before 1 January 2010 MS may limit the right of access to RUsRUs and and 
their directly or indirectly controlled subsidiarie s licensed intheir directly or indirectly controlled subsidiarie s licensed in
another MS where access rights of a similar nature are grantedanother MS where access rights of a similar nature are granted ,,

ideaidea: avoid free: avoid free--riding in case of early transpositionriding in case of early transposition

4.   MS may limit the right to pick up and set down passengers 4.   MS may limit the right to pick up and set down passengers at stations at stations 
within the same MS on the route of an international  passengers within the same MS on the route of an international  passengers 
service where an exclusive right to convey passenge rs between service where an exclusive right to convey passenge rs between 
those stations has been granted under a concession contract those stations has been granted under a concession contract 
awarded before 4 December 2007 on the basis of a te ndering awarded before 4 December 2007 on the basis of a te ndering 
procedure and in accordance with the relevant princ iples of procedure and in accordance with the relevant princ iples of 
Community lawCommunity law

ideaidea: enable : enable RUsRUs concerned to recover investmentsconcerned to recover investments
award of concession contract through tendering procedure award of concession contract through tendering procedure guarantee of guarantee of 
competitioncompetition (same effect (same effect –– other method)other method)
duration is limited to duration is limited to original duration with a maximum of 15 yearsoriginal duration with a maximum of 15 years
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2. EUROPEAN REGULATORY FRAMEWORK: 2. EUROPEAN REGULATORY FRAMEWORK: 
DIRECTIVE 2007/58/EC (VI)DIRECTIVE 2007/58/EC (VI)

RealisationRealisation of said rightsof said rights::
–– Basic rightsBasic rights::

RegulatoryRegulatory

–– Limitations to said basic rightsLimitations to said basic rights::
1, 3 and 41, 3 and 4: regulatory: regulatory
22: regulatory + : regulatory + decisions of regulatory bodydecisions of regulatory body

–– Difficulty 1Difficulty 1: assessment of “: assessment of “internationalinternational passengers servicespassengers services” by ” by 
““nationalnational ” regulatory body” regulatory body

Necessity of Necessity of objective economic analysis based on objective economic analysis based on 
predetermined criteriapredetermined criteria
Necessity of large Necessity of large information and consultation proceduresinformation and consultation procedures
Necessity of Necessity of motivationmotivation
Necessity of Necessity of judicial reviewjudicial review

–– Difficulty 2Difficulty 2: assessment of impact on : assessment of impact on PSCsPSCs, , which are defined by which are defined by 
MSMS (article 16 EC), by “(article 16 EC), by “nationalnational ” regulatory body” regulatory body

Necessity of Necessity of functional independencefunctional independence of regulatory body from of regulatory body from 
any competent authority involved in the award of a PSCany competent authority involved in the award of a PSC
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2. EUROPEAN REGULATORY FRAMEWORK: 2. EUROPEAN REGULATORY FRAMEWORK: 
DIRECTIVE 2007/58/EC (VII)DIRECTIVE 2007/58/EC (VII)

Infrastructure capacity (“path”) allocationInfrastructure capacity (“path”) allocation::

–– No fundamental changes in allocation systemNo fundamental changes in allocation system

–– If application for infrastructure capacity for inte rnational pasIf application for infrastructure capacity for inte rnational pas senger senger 
service, special procedures applyservice, special procedures apply

ideaidea: enable : enable assessment assessment of potentially negative impact international of potentially negative impact international 
passenger services could have on the passenger services could have on the organisationorganisation of of PSOsPSOs imposed on imposed on RUsRUs
by means of PSCby means of PSC
RU concerned has to RU concerned has to informinform ::

–– IMIM
–– regulatory bodyregulatory body

regulatory bodyregulatory body has to has to informinform ::
–– every competent authority that has awarded a rail passenger servevery competent authority that has awarded a rail passenger service defined in a ice defined in a 

PSCPSC
–– every other interested competent authority with a right to limitevery other interested competent authority with a right to limit accessaccess
–– every RU performing a PSC on the route concernedevery RU performing a PSC on the route concerned

–– New provisions with regard to framework agreements,  i.e. 5 yearsNew provisions with regard to framework agreements,  i.e. 5 years
(general rule) (general rule) –– 15 years (special rule applicable to 15 years (special rule applicable to specialisedspecialised
infrastructure)infrastructure)
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2. EUROPEAN REGULATORY FRAMEWORK: 2. EUROPEAN REGULATORY FRAMEWORK: 
DIRECTIVE 2007/58/EC (VIII)DIRECTIVE 2007/58/EC (VIII)

Payment of rights of usePayment of rights of use::

–– No fundamental changes in charges systemNo fundamental changes in charges system

–– Levy on Levy on RUsRUs providing passenger services for the operation of providing passenger services for the operation of 
routes which fall within the jurisdiction of that a uthority and routes which fall within the jurisdiction of that a uthority and which which 
are operated between two stations in that MSare operated between two stations in that MS

ideaidea: provide with adequate : provide with adequate compensations for impact on compensations for impact on PSOsPSOs laid down laid down 
in in PSCsPSCs awarded in awarded in confirmityconfirmity with Community lawwith Community law
imposed by imposed by authority responsible for rail passenger transportauthority responsible for rail passenger transport (which (which 
authority ?)authority ?)
samesame levy for national and international passenger services (how to levy for national and international passenger services (how to calculate calculate 
(passengers, all passengers, kilometers,… ? )(passengers, all passengers, kilometers,… ? )
revenues out of levy may revenues out of levy may not exceed what is necessarynot exceed what is necessary to cover all or part of to cover all or part of 
the cost incurred in the relevant the cost incurred in the relevant PSOsPSOs taking into account the relevant receipts taking into account the relevant receipts 
and a reasonable profit for discharging the and a reasonable profit for discharging the PSOsPSOs
levy must levy must respect Community law and principles of fairness, respect Community law and principles of fairness, 
transparency, nontransparency, non --discrimination and proportionalitydiscrimination and proportionality
levy levy may not endanger the economic viability of rail pas senger servicmay not endanger the economic viability of rail pas senger servic es es 
on which they are imposedon which they are imposed (meaning “international passengers services” ?)(meaning “international passengers services” ?)



24/04/200824/04/2008 International Passengers TransportInternational Passengers Transport 1414

2. EUROPEAN REGULATORY FRAMEWORK: 2. EUROPEAN REGULATORY FRAMEWORK: 
DIRECTIVE 2007/58/EC (IX)DIRECTIVE 2007/58/EC (IX)

Control by the Control by the regulatory bodyregulatory body ::

–– No fundamental changes in control systemNo fundamental changes in control system

–– “New” role with regard to international passengers services“New” role with regard to international passengers services

ideaidea: any decision about the right to pick up passengers and set the: any decision about the right to pick up passengers and set them down in the m down in the 
course of an international passengers servicescourse of an international passengers services
≠≠ decision to open or not to open market for national passengers decision to open or not to open market for national passengers services (which should be services (which should be 

realisedrealised by regulatory intervention)by regulatory intervention)
= = ancillaryancillary to decisions about fair, equal and nonto decisions about fair, equal and non--discriminatory access (which is the very discriminatory access (which is the very 

reason why the regulatory body was created) reason why the regulatory body was created) 
informsinforms
assessesassesses potentially negative impact international passenger services copotentially negative impact international passenger services could have uld have 
on the on the organisationorganisation of of PSOsPSOs imposed on imposed on RUsRUs by means of PSC on the basis of by means of PSC on the basis of 
objective economic analysis based on predetermined criteriaobjective economic analysis based on predetermined criteria
takestakes ,, within 2 months of receipt of all relevant information, within 2 months of receipt of all relevant information, a reasoned a reasoned 
decisiondecision , which is subject to judicial review, which is subject to judicial review
nature of the decisionnature of the decision: pick up/set down is OK if economic equilibrium is not : pick up/set down is OK if economic equilibrium is not 
compromised between international passengers services on the onecompromised between international passengers services on the one hand and hand and 
passengers services provided as passengers services provided as PSOsPSOs

–– Functional independence of regulatory bodyFunctional independence of regulatory body
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3. BELGIAN REGULATORY FRAMEWORK (I)3. BELGIAN REGULATORY FRAMEWORK (I)

Most important Most important legislationlegislation in force in force sincesince Second Second RailwayRailway packagepackage::

–– ActAct ofof 4 4 DecemberDecember 20062006 on on thethe use use ofof thethe railwayrailway infrastructureinfrastructure («(« newnew » » 
transposition transposition ofof Directives, Directives, exceptexcept for for thethe «« RailwayRailway SafetySafety DirectiveDirective »)») ((hereafterhereafter
«« RailwayRailway Infrastructure Infrastructure ActAct »)»)

–– ActAct ofof 19 19 DecemberDecember 2006 2006 (on (on thethe safetysafety ofof railwayrailway exploitation) (transposition exploitation) (transposition ofof
«« RailwayRailway SafetySafety DirectiveDirective »)») ((hereafterhereafter «« RailwayRailway SafetySafety ActAct »)»)

–– RDsRDs ofof 16 16 JanuaryJanuary 20072007
I: I: safetysafety requirementsrequirements andand proceduresprocedures
II: licence II: licence feesfees
IIIlIIIl: licence: licence
IV: IV: safetysafety authorisationauthorisation, , safetysafety certificatecertificate, , rollingrolling stock stock andand safetysafety reportreport
V: V: rulesrules on accidents on accidents andand incidents investigationsincidents investigations
VI: VI: creationcreation Investigation BodyInvestigation Body
VII: VII: creationcreation SafetySafety AuthorityAuthority

–– RD RD ofof 28 28 DecemberDecember 2006 2006 ((interoperabilityinteroperability))

ThirdThird RailwayRailway package:package:

–– nono transposition transposition yetyet
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3. BELGIAN REGULATORY FRAMEWORK (II)3. BELGIAN REGULATORY FRAMEWORK (II)

In In orderorder to to complycomply withwith Directive 2007/58/EC,Directive 2007/58/EC,
«« Railway Infrastructure Railway Infrastructure ActAct » » hashas to to bebe modifiedmodified !!!!!!

ReminderReminder: : thethe «« RailwayRailway Infrastructure Infrastructure ActAct » deals » deals withwith::
–– openingopening ofof BelgianBelgian railwayrailway infrastructure: infrastructure: accessaccess to to thethe railwayrailway infrastructureinfrastructure
–– 3 out 3 out ofof 4 4 «« essential essential functionsfunctions »»

issuingissuing ofof licencelicence
allocation allocation ofof railwayrailway infrastructure infrastructure capacitycapacity
determiningdetermining ofof pricesprices to to bebe paidpaid for use for use ofof railwayrailway infrastructureinfrastructure

ReminderReminder: : thethe «« RailwayRailway Infrastructure Infrastructure ActAct » » doesdoes notnot deal deal withwith::
–– guaranteesguarantees to to makemake sure sure RUsRUs are are separateseparate fromfrom thethe State State 
–– thethe 4th «4th « essential essential functionfunction »: monitoring »: monitoring ofof public service obligationspublic service obligations

sincesince bothboth issues are issues are dealtdealt withwith in NMBS / SNCB in NMBS / SNCB legislationlegislation ((ActAct ofof 21 March 21 March 
1991)  1991)  

ReminderReminder: : thethe «« RailwayRailway Infrastructure Infrastructure ActAct » » doesdoes notnot deal deal withwith::
–– interoperabilityinteroperability (RD (RD ofof 28 28 DecemberDecember 2008)2008)
–– safetysafety ((RailwayRailway SafetySafety ActAct))
–– otherother harmonisation harmonisation measuresmeasures
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3. BELGIAN REGULATORY FRAMEWORK (III)3. BELGIAN REGULATORY FRAMEWORK (III)

The «The « Railway Infrastructure ActRailway Infrastructure Act » (» (summarysummary + modifications)+ modifications)

Have «Have « accessaccess rightsrights » to the Belgian railway infrastructure» to the Belgian railway infrastructure ::

–– NMBS / SNCB NMBS / SNCB for all transport services (freight + passengers)for all transport services (freight + passengers)
–– IGRUs (of which a RU established in Belgium) IGRUs (of which a RU established in Belgium) for international transport services for international transport services 

(freight + (freight + passengerspassengers))
–– RUs (established in EU) RUs (established in EU) for international transport services (freight) for international transport services (freight) 
–– RUsRUs (established in EU) (established in EU) for all transport services (freight) (as from 1 January 2007)for all transport services (freight) (as from 1 January 2007)

HaveHave «« transit transit rightsrights » on Belgian railway infrastructure» on Belgian railway infrastructure ::

–– IGRUs (if no RU established in Belgium) IGRUs (if no RU established in Belgium) for international transport services (freight for international transport services (freight 
+ passengers) (between MS of establishment of their constituent + passengers) (between MS of establishment of their constituent RUs)RUs)

In order to be able to exercise these In order to be able to exercise these rightsrights RUs must haveRUs must have ::

–– licencelicence
–– safety certificatesafety certificate
–– infrastructure capacityinfrastructure capacity
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3. BELGIAN REGULATORY FRAMEWORK (IV)3. BELGIAN REGULATORY FRAMEWORK (IV)

The «The « Railway Infrastructure ActRailway Infrastructure Act » (summary + modifications) (» (summary + modifications) (ctdctd.).)

LicenceLicence ::

–– is delivered by Ministeris delivered by Minister
–– conditionsconditions ::

financial fitnessfinancial fitness
professional competenceprofessional competence
good reputegood repute
cover for civil liabilitycover for civil liability

Safety certificateSafety certificate : : see «see « Railway Safety ActRailway Safety Act »»

Infrastructure capacityInfrastructure capacity ::

–– allocation by IM, in accordance with rules establis hed by IMallocation by IM, in accordance with rules establis hed by IM
–– payment to IM, in accordance with rules established  by IMpayment to IM, in accordance with rules established  by IM
–– said rules have to be in accordance withsaid rules have to be in accordance with detailed rules in «detailed rules in « Railway Infrastructure Railway Infrastructure 

ActAct » itself» itself
–– said rules are said rules are published in Network Statement, which is establishe d by IMpublished in Network Statement, which is establishe d by IM
–– conclusion of agreement between IM and userconclusion of agreement between IM and user
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3. BELGIAN REGULATORY FRAMEWORK (V)3. BELGIAN REGULATORY FRAMEWORK (V)

The «The « Railway Infrastructure ActRailway Infrastructure Act » (summary + modifications) (» (summary + modifications) (ctdctd.).)

Independent regulatory body:Independent regulatory body:
–– «« Dienst Regulering van het Spoorvervoer en de exploi tatie van de Dienst Regulering van het Spoorvervoer en de exploi tatie van de luchthaven luchthaven 

BrusselBrussel --NationaalNationaal » / «» / « Service de régulation du transport ferroviaire et d e Service de régulation du transport ferroviaire et d e 
l’exploitation de l’aéroport de Bruxellesl’exploitation de l’aéroport de Bruxelles --NationalNational »»

–– gives gives adviceadvice

–– controlscontrols Railway Sector (licences, path allocation, prices)Railway Sector (licences, path allocation, prices)

–– takes takes decisionsdecisions (conformity of Network Statement with «(conformity of Network Statement with « Railway Infrastructure ActRailway Infrastructure Act », », 
the same for licences, path allocation and prices)the same for licences, path allocation and prices)

–– may impose may impose penaltiespenalties

–– decisions are open to decisions are open to judicial reviewjudicial review

Civil servants of MinistryCivil servants of Ministry ::
–– special investigation powersspecial investigation powers
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4. FINAL COMMENTS 4. FINAL COMMENTS 
«« CHALLENGES FOR THE FUTURECHALLENGES FOR THE FUTURE » (I)» (I)

EvaluationEvaluation ofof currentcurrent situationsituation::

–– TheThe Railway Sector is (Railway Sector is (stillstill) ) evolvingevolving, with a totally , with a totally new European new European 
regulatory frameworkregulatory framework having been/being put in place:having been/being put in place:

liberalisationliberalisation created / creates the created / creates the legal circumstanceslegal circumstances to open the to open the sectorsector
more than it ever more than it ever waswas..
harmonisationharmonisation made / makes this opening made / makes this opening effectiveeffective..
competitioncompetition has been / has been / isis being being introducedintroduced..
state interventionstate intervention is being / will be controlled more effectively.is being / will be controlled more effectively.

–– Under the impetus of EC regulation, a totally Under the impetus of EC regulation, a totally new Belgian regulatory new Belgian regulatory 
frameworkframework has been / is being put in placehas been / is being put in place

–– TheThe aimaim of both new regulatory frameworks: of both new regulatory frameworks: better better railwaysrailways……
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4. FINAL COMMENTS 4. FINAL COMMENTS 
«« CHALLENGES FOR THE FUTURECHALLENGES FOR THE FUTURE » (II)» (II)

Challenges for the futureChallenges for the future::

–– Quid further Quid further liberalisationliberalisation ??
Has the Has the liberalisationliberalisation process ended ?process ended ?

–– difficult to say (political will ?)difficult to say (political will ?)
–– howeverhowever: Fourth Railway package does not contain new measures leading t: Fourth Railway package does not contain new measures leading to more o more 

opening…  opening…  
Should the Should the liberalisationliberalisation process end ?process end ?

–– the rules put in place for international passengers services arethe rules put in place for international passengers services are quite complex and far quite complex and far 
from easy to apply and/or monitor (risk of arbitrary/differencesfrom easy to apply and/or monitor (risk of arbitrary/differences between MS)between MS)

–– national passengers services are not national passengers services are not liberalisedliberalised (yet): do said services need (yet): do said services need liberalisationliberalisation
? Is Regulation 1370/2007 sufficient to guarantee competition ?? Is Regulation 1370/2007 sufficient to guarantee competition ?

–– LiberalisationLiberalisation remains a mere theoretical exercise if not accompanied by remains a mere theoretical exercise if not accompanied by 
further further harmonisationharmonisation measures !measures !

–– But new regulatory framework may not lead to new impediments !But new regulatory framework may not lead to new impediments !
The regulatory body/bodies may have difficulties to play their rThe regulatory body/bodies may have difficulties to play their role !ole !

–– e.g. extension scope e.g. extension scope PSCsPSCs may compromise development of international passengers may compromise development of international passengers 
services by reducing decision power of regulatory bodyservices by reducing decision power of regulatory body

The development of new national passengers services may be The development of new national passengers services may be jeopardisedjeopardised by the by the 
(exclusive) focus on international passengers services ! (exclusive) focus on international passengers services ! 

–– e.g. full access (interoperability) on entire network may endange.g. full access (interoperability) on entire network may endanger new developments er new developments 
(Light Rail) (Light Rail) 



24/04/200824/04/2008 International Passengers TransportInternational Passengers Transport 2222

LiberalisationLiberalisation ofof
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